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he first medical malpractice lawsuit in the

United States occurred in 1794! and

since that time, physicians have been try-
ing to figure out how to avoid them. To some
extent, the answer is intuitive. Focus on providing
patients with the best care possible and you will
substantially lessen the likelihood of being sued.
That having been said, most physicians can tell
you about a colleague who is a brilliant clinician
who has been sued multiple times and another
colleague who has committed numerous errors
yet has never been sued. The actual rate of mal-
practice or medical error is not reflected in the
frequency of claims and lawsuits against physi-
cians.?? This apparent incongruity has some-
times led physicians to feel that being sued is
inevitable and that there is precious little they
can do to prevent it. In this article, we discuss
recurrent problems common to most claims/law-
suits along with risk management strategies to re-
duce the risk of being sued and, in the event of a lawsuit, to put neurologists in the best position to defend

against allegations of malpractice.

THE PERFECT STORM If one is to believe the statistics put forth by various watch groups, significant errors
occur every day, and yet, though on the rise, litigation statistics do not reflect these large numbers. Why is this?
Before a lawsuit is even filed, a triumvirate of factors must come together to create the perfect storm: error or
perceived error, an angry patient/plaintiff, and a physician who is susceptible to being sued.

Error or perceived error. Medicine is an imprecise science and errors occur. It is often as the result of error that
medicine has advanced. It is ironic, therefore, that those advances in medicine that allow for improvements in
patient care are often a double-edged sword as they also increase patients” expectations of a perfect result and
perceptions that error has occurred when those perfect results are not achieved. Although an error or an
otherwise unanticipated outcome does not necessarily equate to negligence, this is a concept that is often
difficult for patients to grasp. To many a lay person, anything less than a perfect result is an error regardless of
the reason and when faced with this situation they feel they should be entitled to compensation.

Angry patient/plaintiff. Historically, closed claims data have shown that claims against neurologists are twice as
likely to stem from an initial consultation (typically occurring in a patient’s hospital room) as they are from
ongoing treatment.* This suggests 2 things: the severity of the patient’s condition in these cases is such that
optimal results are difficule—if not impossible—to obtain, and the nature of the encounter does not allow the
neurologist to forge the type of trusting relationship with patients that would lessen the likelihood of a claim
being filed. Combine a “bad” or unforeseen outcome with a patient (or patient’s family) who has not had the
time to develop trust in the treating physician and the result may be an angry individual who needs to focus
blame on someone. Unfortunately, that someone often ends up being the physician. Regardless of the treat-
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ment setting or the length of the treatment relation-
ship, however, when there are patients (or patients’
family members) whose expectations regarding treat-
ment have not been appropriately managed, there is
always the potential for anger and frustration that all

too often manifests itself in a claim or lawsuit.

Physician who is susceptible to a lawsuit. Experienced
plaintiff attorneys will take into account several fac-
tors before agreeing to file a malpractice action. Ob-
viously they will look at the patient’s injuries and will
review the medical facts of the case. They will also
take a look at the physician and his or her patterns of
practice. Is documentation thorough or are records
scant? Does the physician appear to be current in his or
her knowledge of treatment modalities? What systems
did the physician appear to have in place within his or
her office to support patient care? How was the relation-
ship between physician and patient? Finally, what was
the patient’s perception of the physician’s demeanor?
Analysis of medical malpractice claims and law-
suits reveals that the recurrent problems, or risks,
that increase the probability of a lawsuit being filed
are diagnostic errors, communication problems, and
insufficient documentation. A physician cannot
always control treatment outcomes nor can a phy-
sician necessarily avoid a patient who might prove
to be litigious. However, by focusing on managing
these recurring areas of risk, a physician can mini-
mize his or her level of susceptibility to being

sued.

Take time to convey caring
and concern to patients by
establishing a respectful
relationship

MANAGING THE RISKS The strategies for reduc-
ing risk are straightforward but the application and
the means may differ as the root causes of the risks
are often multifactorial, depending, at least, on the
patient, the physician, and the clinical setting. For
example, an error in diagnosis stemming from a lack
of information may be the result of a systems failure
preventing access to critical patient records, a lan-
guage barrier between physician and patient, limited
time for a thorough interview or examination, a pa-
tient who is a poor historian, or a combination of
several of these and other factors. Solutions must be
approached from both the “sharp end” and the
“blunt end” of health care.’

The following key risk management actions are

effective in avoiding many of the allegations typically

Table 1 Examples of allegations against

neurologists in medical
malpractice cases?®

Failure to adequately and properly diagnose the patient’s
medical condition

Failure to perform an appropriate patient assessment
before prescribing treatment

Negligently prescribing and managing medications
Failure to explain the risks of the medications prescribed

Failure to teach the patient about the proper use and
dangers of the drugs

Failure to prescribe proper and timely treatment for the
patient’s condition

Failure to inform and warn of the risks involved in or
associated with the patient’s condition

Failure to inform the patient of the alternatives to and risk
and potential consequences of the defendant's choice of
treatment of the patient

2 Source: Professional Risk Management Services, Inc.
(PRMS). PRMS manages The Neurologists' Program
(TNP), a medical professional liability insurance program
for neurologists. TNP is endorsed by American Academy
of Neurology.

made against neurologists in medical professional lia-

bility claims (table 1).

I. Gathering sufficient information
A. About the patient
B. About the condition and treatments
II. Communicating
A. With the patient
B. With physicians and other treatment team
members
C. With family members
III. Documenting
A. Informed consent
B. Assessment and ongoing monitoring
C. Care and clinical decision-making (figure).

GATHERING INFORMATION About the patient. [t
has been reported that “the rate of diagnostic error in
medicine is likely to be in the range of 5%-15%.”°
According to data from the Physician Insurers Asso-
ciation of America, between 1985 and 2009, failure
to diagnose was the most frequent allegation made in
neurology claims” and “diagnostic interview, evalua-
tion and consultation” was listed as the procedure
that most frequently led to claims being filed against
neurologists. Gathering critical information to per-
form an adequate history and examination is crucial
to reducing this risk.

The collection of critical information requires uti-
lizing all available sources of information about the
patient. In fact, expert witnesses in malpractice cases
will criticize any failure to obtain, or failure to at-
tempt to obtain, current and past patient and treat-
ment information. Electronic health records (EHR)
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[ Figure Managing recurring risks in medical professional liability claims

Summary of Key

Risk Management Actions
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Adapted from a seminar developed and presented by Professional Risk Management Services, Inc.: High Risk Malpractice Liability Exposure, Risk Manage-
ment and You. Excess Medical Malpractice Risk Management Seminar Pursuant to New York Insurance Department Regulation 124; March 26, 2010;
New York, NY.

have the potential to improve access to and com-
pleteness of patient information. Other systems-
based solutions for reducing diagnostic error are not
prevalent at this time because “diagnostic errors are
often seen as cognitive errors rather than systems er-
rors, and this perspective has perpetuated the view
that individual physicians are to blame and systems-
oriented solutions do not apply.”® New EHR solutions’
hold the promise of reducing medical malpractice ac-
tions given that diagnostic errors result in more adverse
events than do medication errors and are more likely to
result in tort claims with high payouts.®

A standardized checklist of sources of patient in-
formation can be used by a physician and support
staff to avoid overlooking routine sources of patient
information and as a basis for documenting all at-
tempts to obtain records/information. Use of patient
engagement tools, such as those available from the Na-
tional Patient Safety Foundation,® have the potential to
improve the information from patients and families
about current symptoms and past medical history, sup-
port effective physician-patient communication, and
increase patient adherence to treatment.

A system to track and respond to test results is
essential for ongoing monitoring and treatment plan-

ning for the patient. Recent studies found that failure
to inform patients of abnormal test results occurred
at a rate of 7%, with a range of 0% to 26%,"" and
that imaging tests with clinically significant abnor-
mal results did not receive timely follow-up.!? Systems
solutions, like the use of EHR and other health infor-
mation technology (HIT), and good interpersonal
communication among caregivers have the potential
to help manage the increasing volume of test results'®
and support patient safety.

About the condition and the treatment options. Prob-
lems in medical malpractice lawsuits are not usually a
result of lack of knowledge. However, physicians
who can be portrayed by a plaintiff attorney as not
up-to-date with current literature/practices will be
more vulnerable to assertions that they are not cur-
rently competent in their areas of practice.

James C. Johnston, MD, JD,'* recommends a
reasonable approach to avoiding risk connected with
the “most prevalent patient conditions generating

“ and discusses manage-

suits against neurologists”
ment strategies for stroke, epilepsy, and headache.!4
The article is a good resource for neurologists and

includes practical medical and legal advice, along
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with methodologies for avoiding diagnostic error,
e.g., the use of the mnemonic SIGNAL to remember
warning signs of secondary headache.'4

Use of evidence-based practice guidelines is good
medical practice, contributes to patient safety, and
reduces medical professional liability risk. Although
practice guidelines do not by themselves definitively
establish the standard of care, they are used by both
parties in litigation as evidence: plaintiffs to show
that the defendant failed to observe standards of
practice and defendants to show that they did ob-
serve standards of practice.!®

The greater ability to access information provided
by current technology presumes that the information
will be accessed. The challenge is to access emerging
knowledge within the constraints of practice and life
demands. HIT allows for more immediate and con-
venient access to continuing medical education and
up-to-date professional information. For example,
clinical decision-making systems, peer-reviewed liter-
ature, drug databases, practice guidelines, access to
authoritative medical information, and continuing
education credits are possible via EHR systems, com-
puters, and smart phones. However, unintended
consequences of technology must be considered so as
not to increase malpractice risk or jeopardize patient
safety.!® One example of this is “alert fatigue” from
poorly implemented computerized physician order
entry (CPOE) systems that generate excessive num-
bers of drug safety alerts. This may cause physicians
to ignore even important alerts and to override them,
potentially impairing patient safety.!” Similarly, an
EHR audit trail of ignored alerts “may serve as com-
pelling proof of physician wrongdoing for plaintiffs
who suffer poor outcomes because of a doctor’s treat-

ment decision.” !¢

COMMUNICATING With the patient and family. As
the majority of malpractice claims against neurolo-
gists stem from initial contacts, effective communica-
tion is critical in avoiding risk. Additionally, good
rapport and effective communication with all pa-
tients, long-term or for a one-time consult, can im-
prove outcomes and decrease lawsuits.!®? Various
barriers to communication, such as health literacy
concerns, must be addressed when they are present.

CASE SCENARIO

A patient with a history of hypertension presented to the ED, having suffered an apparent
stroke. A CT scan revealed ischemic stroke. After the potential risks and benefits were
discussed with ber family, tissue plasminogen activator (tPA) was given. The patient
subsequently developed an intracerebral hemorrhage, which produced permanent speech
impairment and difficulty with walking. A suit was filed alleging that tPA should not have
been administered given her history. The jury determined that the family had been told of the
potential risks and had willingly given consent. The jury found in favor of the defendant.

The informed consent process presents an oppor-
tunity to educate, manage patient (and family) ex-
pectations about treatment, improve treatment
outcomes, increase adherence to the treatment plan,
and reduce risk—both clinical and legal. Certain
clinical situations may create a barrier to informed
consent communications, e.g., when evaluating a pa-
tient for treatment of acute stroke in the emergency
department (ED), where the neurologist is seeing the
patient and family for the first time and there is lim-
ited time and opportunity to develop the physician—
patient relationship.?

Other barriers may hamper communication, in-
cluding informed consent discussions, with patients.
Limited English Proficiency (LEP) and physical or
cognitive impairments may require additional efforts
by the clinician to ensure effective communication
with patients.?! This has implications not only for
patient safety and malpractice risk but also for regu-
latory compliance.?

Patients and their family members often feel a
sense of fear and loss when a patient is diagnosed
with a disease and they are forced to leave their famil-
far existence and suddenly learn a new language and
to navigate the health care system. Physicians who
stand ready to act as both interpreter and guide will
not only greatly aid their patients but also help to
insulate themselves from malpractice exposure.

With other physicians and the treatment team. Another
important communication for patient safety is con-
sultation with colleagues (formal or informal), espe-
cially for complex clinical presentations. This
supports thoughtful decision-making and provides
some assurance that the quality of care delivered
meets the standard of care. Also, transitions in care
are times of potential high risk for patients if handoff
communications are lacking.?* During handoff com-
munications, meticulous attention to communica-
tion with all providers who are involved with the
patient is critical to support patient safety and the
best outcomes possible.?* Standardized approaches,
like the Situation, Background, Assessment, and
Recommendation (SBAR) process, checklists, and
technology solutions such as computerized sign-out
systems are some of the best practices being used to
reduce this risk.

DOCUMENTING Physicians concerned with medi-
cal professional liability risk frequently ask exactly
what should be documented in the patient record. It
is helpful to think about documentation in terms of
why instead of just what. Boiled down to the funda-
mentals, adequate documentation allows another cli-
nician to review the record and know what occurred
during treatment and why. For treatment purposes
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Table 2 Functions of an adequate

medical record?

An adequate record:
e Substantiates clinical judgment and choices

e Demonstrates the knowledge and skill exercised during
treatment

® Provides a contemporaneous assessment of the patient's
needs and behaviors

e Documents significant events, revisions to the treatment
plan, and explanations of decisions

2 Adapted from a seminar developed and presented by Pro-
fessional Risk Management Services, Inc.: High Risk Mal-
practice Liability Exposure, Risk Management and You.
Excess Medical Malpractice Risk Management Seminar
Pursuant to New York Insurance Department Regulation
124; March 26, 2010; New York, NY.

and when it comes to malpractice risk, the informa-
tion about what actions were not taken is just as im-
portant as the information about what actions were
taken. Documentation that provides subsequent
readers with information about the basis of the phy-
sician’s clinical decision-making process supports the
argument that the physician exercised reasonable
professional judgment should treatment decisions
ever be challenged and, thus, decreases the physi-
cian’s susceptibility to being sued. This is particularly
true when it comes to the decision to deviate from an
evidence-based practice guideline or to prescribe
medication for off-label use. Ultimately, there is no
such thing as a perfect record; however, an ade-
quately documented record which serves clinical pur-
poses will also suffice to protect the physician in the
event of litigation (table 2).

In addition to the aforementioned, plaintiff attor-
neys in reviewing medical records and contemplating
whether to accept a malpractice case will look for
other signs that the patient may have received less
than adequate treatment. As a physician will be ex-
pected to have a greater understanding of the ramifi-
cations of a patient’s failure to follow treatment
recommendations and thus will have the burden of
attempting to increase the patient’s adherence, a
plaintiff attorney will look to see what efforts the
physician made at such things as following up on
missed or cancelled appointments, obtaining the pa-
tient’s informed refusal for treatment, adequately
documenting the physician’s (and the patient’s) deci-
sion to terminate care, and prescription refills. Did
the physician document to enhance his or her own
actions by pointing fingers at other providers, creat-
ing late or self-serving entries or even altering
records? Is there any indication that the physician
failed to convey laboratory or other test results or to
document phone calls, thus suggesting a lack of effort
toward ongoing communication with the patient?

EHR and other health information technologies
have already shown benefits for clinicians and patients
but unintended consequences of the new technology,
among them issues relating to documentation, should
be recognized.!® Some commentators have coined
the term “e-iatrogenesis,” defined as “patient harm
caused at least in part by the application of health
information technology.” For example, physicians
have been advised to beware of the dangers of use of
the “copy and paste” function that leads to old
and/or inaccurate clinical information being perpet-
uated and relied upon in the record. As physicians are
responsible for their documentation, whether paper
or electronic, they must make efforts to have input
into needed improvements in EHR and health infor-
mation technology that meets both their needs and
those of their patients and eliminates or reduces un-

intended consequences and therefore, risk.

Documenting informed consent. Documentation of
informed consent bears special consideration as alle-
gations of lack of informed consent may be brought
against a physician absent a finding or even an allega-
tion of negligence. Even if the consequence suffered
by the patient was a known risk of treatment, with-
out adequate documentation of the education/
decision-making process, it can be difficult to prove
that the patient or substitute decision-maker was in-
formed and understood the material risks and bene-
fits of the recommended treatment. Documentation
of the patient or substitute decision-maker’s re-
sponse, questions, and the physician’s input supports
that a straightforward and truthful discussion took
place and that the consent given was informed. For
certain treatments the use of a signed consent form is
required under state law, although this document
should not be relied upon as the sole evidence of the
patient’s consent. However, even if not required,
the use of a consent form may be useful to focus the
decision-maker’s attention on what he or she is consent-
ing to, making it less likely that he or she will later be-
lieve that informed consent was not adequate.

CONCLUSION ]Just as patients facing disease are ea-
ger for a cure, physicians facing malpractice exposure
want an antidote to the problem. Unfortunately, as
with patients and disease, there is no magic pill or
one-size-fits-all solution.

It is important to remember, however, that an
adverse outcome does not mean medical care was
negligent. A neurologist will be evaluated upon
whether he or she met the standard of care, i.e., what
a reasonable and prudent neurologist would do in the
same situation. Physicians are advised to get the in-
formation needed to adequately assess, diagnose, and
develop a treatment plan, and modify it as needed
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based on the continuing monitoring of the patient;
and to know the applicable evidence-based practice
guidelines. Take time to convey caring and concern
to patients by establishing a respectful relationship.
Use the informed consent process to educate pa-
tients, engage them in treatment, and manage expec-
tations of what they can anticipate from treatment.
Be sure to get credit for what you have done and why
you have done it by adequately documenting in the
patient record.

Utilize HIT, checklists, and other patient safety
strategies to make system changes that improve pa-
tient safety and reduce risk. Avoid the risks in emerg-
ing technologies by staying informed and involved in
their development. Draw on key risk management
actions to support patient safety and reduce medical
professional liability risk and take advantage of op-
portunities to be involved in patient safety initiatives in
your practice setting and through professional organiza-
tions, such as the American Academy of Neurology.
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